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PART II – POITICAL CANDIDATE ETHICS 
   This week’s edition will complete the coverage of the Rick Newman/Thoro Products court case. After re-sentencing by the trial court to four years in the Colorado Department of Corrections, Newman/Thoro appealed those sentences to the Colorado Supreme Court.  

Colorado Supreme Court, No. 03SA320, May 24, 2004:  

   The S.-Court noted that in re-sentencing Newman, the trial court “openly relied on evidence that his operations had, over a number of years, also caused substantial injury by spilling a great deal of hazardous waste. Newman’s separate conviction of felony disposal for that conduct had been reversed as barred by the applicable statute limitations.”

   During the second sentencing hearing, the trial court excluded as irrelevant testimony offered by Newman/Thoro’s attorney that Newman should have been convicted at most of misdemeanor storage.  
   These points taken from the S.-Court’s ruling: 
· The trial court took into account Newman’s personal background and community involvement and noted the absence of any prior criminal record;
· The trial court then turned to the facts of the case;

· The trial court made clear that it considered itself not only permitted, but in fact obliged to also account for Thoro’s decades-long practices of mishandling hazardous waste which were the subject of the trial; 

· The sentencing (trial) court concluded that Newman had firsthand knowledge of the large amounts of hazardous chemicals that were regularly leaked and spilled onto the ground at Thoro but that he did virtually nothing to prevent the spillage or clean it up;

· The sentencing (trial) court understood the evidence demonstrated (rather than laziness or carelessness) a calculated decision by both the individual and the corporate defendant to put their neighbors at risk, in order to maximize their own profit;

· Also acknowledged by the sentencing (trial) court was its awareness of the “specific aggravating and mitigating factors to be considered in imposing sentence of hazardous waste crimes by addressing each in turn – addressing again the seriousness, intentionality and impact of the violation, as well as the recalcitrance of the defendants and economic benefit they derived, in terms of their practices as a whole rather than confining its analysis to the storage of hazardous waste for which they actually stood convicted; 
   The sentencing (trial) court addressed evidence regarding potentially mitigating factors specified in the hazardous waste statute as demonstrative that:

· Newman failed to cooperate with the EPA; 

· failed over a number of years to fully disclose the information requested by the EPA; and

· failed to institute a regularized and comprehensive environmental compliance program. 

   The sentencing (trial) court then addressed the goals of criminal sentencing generally: 
· its duty to consider the need to appropriately punish the convicted offender;

· to ensure fair and consistent treatment of all convicted offenders; 

· to prevent crime and promote respect for the law; 

· to promote rehabilitation;

· considered neither defendant likely, under the circumstances, to engage in the same kind of conduct in the future, and found the need for rehabilitation to be minimal;

· considered significant Newman’s lack of remorse, as evidenced by his lack of cooperation in the investigation; 

· his unwillingness to help remediate the substantial damages he and Thoro had caused; 

· considered of particular importance the need for behavior modification, or deterrence, by making clear to others that the kind of behavior engaged in by Newman would not, in the long run, be profitable. 
   Upon being re-sentenced by the trial court, Newman opted to skip the Colorado Court of Appeals and filed No. 03SA320 with the Colorado Supreme Court. 

   What follows are the points of law used by the S.-Court in handing down its refusal to grant Newman relief from the sentencing (trial) court’s four-year sentence (citations omitted), and its reason for exercising the S.-Court’s original jurisdiction in the case because the criminal defendant’s contentions questioned the trial court’s discretion in sentencing for crimes defined outside the criminal code. 
· within the penalty ranges established by the legislature, the discretion of courts to choose particular sentences has historically been extremely broad, including consideration of not only the conduct with which the offender was expressly charged, but also his actual conduct in committing the charged offense, his unrelated criminal conduct and even aspects of his life that go beyond antisocial conduct (also referred to as “real offense sentencing”); 

· the range of information considered relevant to the exercise of a court’s sentencing discretion, the kind and quality of information that may be considered is similarly broad; 
· it is clear that in evaluating the nature of an offense and the character of the offender, a sentencing court IS NOT prohibited from considering conduct for which the offender was never charged; 

· the legislature has not exercised it prerogative to more particularly limit the exercise of a court’s sentencing discretion, it has not done so with regard to hazardous materials offenses; 

· the general assembly has chosen to proscribe certain conduct related to the handling of hazardous waste in provisions situated outside the criminal code and has mandated consideration of certain aggravating and mitigating factors that are particularly relevant to this class of offenses; 

· § 25-15-310(5)(i) in no way purports to alter the broad purposes to be served by criminal sentencing or limit the broad range of information to be considered by the sentencing court, and expressly endorses consideration of “any other aggravating or mitigating circumstances;”
   The S.-Court then addressed Newman’s charge and convictions for separate acts of storage and disposal. On remand, Newman’s conviction for disposal was dismissed and he was re-sentenced only for storage as mandated by the appellate courts. The sentence was not facially illegal because the trial court re-sentenced Newman to a single term within the statutorily prescribed range for felony storage (the offense of which he stood convicted) – for acts of storage committed after they were criminalized and prosecuted within the time frame permitted by § 25-15-308(4) – his sentence violated neither the constitutional prohibition against ex post facto laws nor the applicable state of limitations. 

· Criminal sentencing may take into account any conduct of an offender that is relevant to an understanding of his character, without regard to its criminality; 
· A limitations period on the prosecution of particular conduct clearly does not prohibit consideration of that conduct for other purposes, including the determination of appropriate sentences for other criminal convictions; and
· A sentencing court is not strictly limited in imposing sentence to the framework of a charge on which the defendant is convicted, and it may consider a dismissed charge even though, as a result of the statute of limitations, no further prosecution can occur.

   The S.-Court then addressed the sentence imposed upon Newman as to whether it amounted to abuse of the court’s sentencing discretion, stating “sentencing by its very nature discretionary and a judge has wide latitude in arriving at a synthesis which is reflective of the interests of society and the defendant,” and “will therefore not be overturned on appeal absent a showing that its wide latitude was marked by an abuse of discretion.” “In particular, the denial of probation is, by legislative decree, not subject to appellate review at all.” 
   On remand, the sentencing (trial) court imposed the maximum sentence permitted for a single incident of felony treatment, storage, or disposal of hazardous waste, its sentence would not be characterized as long in real terms, and in any event, its reasons were clearly expressed. 
   The conduct of Newman in large part dictated the sentencing (trial) court’s sentence, other than that required to satisfy the elements of the storage charge of which he stood convicted, “all of the conduct it considered involved the treatment, storage or disposal of hazardous waste by Thoro in which Newman played a significant role, and all of the conduct was sufficiently connected to the charged storage incident to be joined with it for trial.” 
   The sentencing (trial) court’s deterrence rationale was the most important and “ultimately gave prominence in imposing sentence, and was not unreasonable in light of the calculated, economic choice the court attributed to Newman.” 
   From the S.-Court’s summation:  

· The unlawful storage for which Newman was actually convicted, much like the repeated and uncorrected occurrences of spillage on which the court relied, was but one manifestation of what the court found, with record support, to be a general practice or policy at Thoro;

· Where rational choices aimed at maximizing profit are at issue, it is not unreasonable to assume that the future conduct of others can be affected by the imposition of strong disincentives;

· Moreover, placing others seriously at risk for profit clearly merit punishment, in the public interest;

· In light of the dangers to public health and the literally millions of dollars of property damage resulting from the defendant’s practices, the trial court determined that the need for deterrence of similar choices by others in the future outweighed the harshness of a prison sentence; and

· Under these circumstances, we cannot say that the wide latitude of the sentencing court was marked by an abuse of discretion. 

   Final statement of the S.-Court was that Newman’s four-year sentence for the storage of hazardous waste was not itself an illegal sentence, was not imposed in an illegal manner and did not amount to an abuse of the sentencing court’s discretion. 
   No doubt those surrounding property owners whose property values and water supplies were destroyed and Thoro employees who health problem were never addressed, are still left to ask why it took so long for Newman/Thoro to be stopped. 
   Yes, Newman did serve his time (not the full four-year sentence), but . . . 

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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